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Welcome

From the Publisher

Welcome to the 21 edition of ICLG — Merger Control, published by Global Legal
Group.

This publication provides corporate counsel and international practitioners with
comprehensive jurisdiction-by-jurisdiction guidance to merger control laws and
regulations around the world, and is also available at www.iclg.com.

The publication begins with three expert analysis chapters written by Ashurst
LLP, AlixPartners, and CMS that provide further insight into merger control
developments.

The question and answer chapters, which in this edition cover 33 jurisdictions,
provide detailed answers to common questions raised by professionals dealing
with merger control laws and regulations.

As always, this publication has been written by leading merger control lawyers and
industry specialists, for whose invaluable contributions the editors and publishers
are extremely grateful.

Global Legal Group would also like to extend special thanks to contributing editors
Nigel Parr & Steven Vaz of Ashurst LLP for their leadership, support and expertise
in bringing this project to fruition.

Jon Martin
Publisher
Global Legal Group
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1 Relevant Authorities and Legislation

1.1 Who is/are the relevant merger authority(ies)?
If relevant, please include details of: (i) independence
from government; (ii) who the senior decision-

makers are (e.g. Chair, Chief Executive, Chief
Economists), how long they have been in position, and

their professional background (lawyer, economist,
academia, industry, professional services, politics,
etc.); and (iii) any relevant key terms of appointment
(e.g. duration of appointment) of those in leadership
positions (such as Chair, Chief Executive, and Chief
Economist).

The Swiss Competition Commission (ComCo) is the compe-
tition authority that oversees merger control procedures.
The ComCo receives support from its investigative body, the
Secretariat of the Competition Commission (Secretariat).
The Secretariat carries out merger control-related investiga-
tions, and is the primary counterpart of undertakings that
notify a transaction. The Secretariat comprises four divi-
sions, dealing with services, infrastructure, construction and
product markets and is headed by its Executive Board, made
up of a Director, a Deputy Director and three Vice-Directors.
The ComCo is a part-time body and consists of 11-15 members
(currently, it comprises 12 members), appointed by the Federal
Council. The members are each elected for four years and the
tenure is limited to 12 years. The majority are independent
experts, such as university professors in the fields of law or
economics. The remaining members are representatives
of business and consumer organisations. The competition
authorities are not political bodies but remain independent
from the Government and the administrative authorities (Art.
19 (1) CartA). The offices of the ComCo and the Secretariat are
in Bern, the capital of Switzerland.

Further information about the ComCo is available at:
https://www.weko.admin.ch/weko/en/home.html

1.2 What is the merger legislation?

Swiss merger control procedures are governed by the Federal
Act on Cartels and other Restraints of Competition (CartA),
and the Merger Control Ordinance (MCO). Furthermore, the
ComCo has issued a standard merger notification form and
has published a notice on certain practices regarding the noti-
fication of joint ventures (c¢f. questions 2.7 and 2.8 below), the
geographical allocation of turnovers and the necessary infor-
mation on affected markets (cf. question 3.11 below).
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The CartA was originally enacted in 1996 and revised in
2004. A proposed second revision was rejected by the Swiss
Parliament in 2014. Currently, there is a new attempt at a
partial reform of the CartA with some aspects of the reform
also relating to merger control (cf. question 6.3 below).

1.3 Is there any other relevant legislation for foreign

mergers?

There is no specific relevant legislation for foreign mergers.
However, there are certain specific rules that are applicable
to regulated industries, where special requirements, regula-
tory approvals or notification duties may apply (cf. question
1.4 below).

Furthermore, certain restrictions may apply to the direct or
indirect acquisition of real estate in Switzerland by foreigners.
While there has been continuous liberalisations over recent
years, there are still some restrictions, e.g., passive capital
investments in Swiss real estate can be executed without
approval, unless such real estate is used for residential purposes.

1.4 Is there any other relevant legislation for mergers

in particular sectors?

There may be the need for additional notifications or consent

in the following industry sectors:

m  Banking and insurance: In Switzerland, banks and
insurance companies require a licence issued by the
Swiss Financial Market Supervisory Authority (FINMA)
pursuant to the Banking Act and the Insurance
Supervisory Act. Once licensed, they are subject to
ongoing supervision by FINMA. One requirement to
obtain and maintain the licence is that each individual or
entity that (i) directly or indirectly holds at least 10% of
the capital or the votes in a bank or insurance company,
or (ii) otherwise has significantinfluence on the manage-
ment (collectively, Qualified Participations), must
ensure that its influence does not adversely affect the
prudent and solid management of the bank or insurance
company in question. Changes with respect to Qualified
Participations must be reported to FINMA by the selling
and the acquiring party prior to the transaction.

B Air transport: According to Art. 11 of the bilateral agree-
ment between Switzerland and the EU on air traffic, the
EU Commission will assess merger control procedures in
this sector in cooperation with the ComcCo. The author-
ities will apply the EU Merger Control Regulation No.
139/2004.
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Switzerland

u Radio/TV, telecommunications, and rail transport: The
acquisition of a company that holds alicence in these sectors
must be notified and approved by the relevant authority.

1.5 Is there any other relevant legislation for mergers

which might not be in the national interest?

In May 2022, the Swiss Federal Council initiated the consul-
tation procedure on a new legislation to screen foreign direct
investments (FDI) in Switzerland. The proposed FDI control
regulation seeks to prevent threats to public order and secu-
rity as a potential consequence of foreign investors acquiring
control of Swiss companies. The draft legislation is currently
pending before the Swiss Parliament.

2 Transactions Caught by Merger Control
Legislation

2.1 Which types of transaction are caught — in

particular, what constitutes a “merger” and how is the
concept of “control” defined?

Under Art. 4 (3) CartA, the following types of transactions are

subject to the merger control provisions:

B statutory mergers: a merger in the sense of the company
law of two or more previously independent undertak-
ings; or

B acquisition of control: any transaction by which one or
more undertakings acquire direct or indirect control over
one or more independent undertakings, or over a part
thereof.

The acquisition of “control” is further defined in Art. 1
MCO, according to which an undertaking acquires control if
it may exercise decisive influence over another undertaking.
This may be based on ownership or similar rights, as well as
contractual agreements, which allow decisive influence on
key governance areas, and might even be based on a signif-
icant loan, combined with additional contractual rights.
Joint control by more than one undertaking is, in particular,
assumed if the controlling undertakings have a veto right for
strategic decisions, such as decisions regarding the manage-
ment of the company, its budget, its business plan, significant
investments, market-specific rights, etc. Under certain condi-
tions, a change in the quality of control may also be consid-
ered an acquisition of control (e.g., change from sole to joint
control and vice versa, the increase of jointly controlling under-
takings, or if one jointly controlling undertaking is replaced
by another). Whether the reduction of the number of jointly
controlling undertakings leads to a change in the quality of
control must be assessed on a case-by-case basis.

2.2 Can the acquisition of a minority shareholding or

other form of influence amount to a “merger”?

The acquisition of minority shareholdings or other forms of
influence may qualify as an acquisition of control if there are
additional agreements that confer control or a veto right on
the acquirer, or if the shareholder structure or quota of pres-
ence is such that the minority shareholding regularly allows
for a majority of the acquirer at the annual general meetings.
According to the ComCo, control can be acquired even without
acquisition of shares if contractual agreements or factual
circumstances lead to de facto control of the acquirer, e.g., based
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on aloan agreement together with additional contractual rights
(such as distribution agreements, information rights, etc.).

2.3 Are joint ventures subject fo merger control?

Yes, according to Art. 2 (1) MCO, the acquisition of joint control
by two or more undertakings over an undertaking that was
previously notjointly controlled is a transaction that is subject
to a merger control notification if the thresholds are exceeded
(¢f. question 2.4 below). In order to be a joint venture in this
sense, the joint venture company must perform all functions
of an economic entity on a lasting basis. In past cases, the
authority has, in particular, closely scrutinised whether the
joint venture will be dependent on sales to the parent compa-
nies, and has held that a joint venture that will supply goods
and/or services only to the parent businesses, and that has no
presence on the market or dealings with third parties, may not
qualify as a full-function joint venture.

Newly formed joint ventures are only subject to merger
control if, in addition, some business activities of at least
one of the controlling undertakings are included in the joint
venture’s business (Art. 2 (2) MCO). In practice, this criterion
has generally been considered fulfilled in most cases.

For joint control that is part of multiple transactions in
succession, please refer to the answer to question 2.8 below.
Furthermore, there are specific rules on the jurisdictional
thresholds that may be applicable to joint ventures (cf. ques-
tion 2.7).

2.4 What are the jurisdictional thresholds for

application of merger control?

A transaction that is caught by the definition of the CartA is
subject to a notification duty if the following turnover thresh-
olds are met (Art. 9 CartA):
m  the undertakings concerned had, in the last business year
prior to the transaction, an aggregated worldwide turnover
of at least CHF 2,000 million (approximately EUR 2,060
million or USD 2,225 million according to average reference
rates published by the Swiss National Bank for 2023: EUR 1
is equal to CHF 0.9717; and USD 1 is equal to CHF 0.8985)
or an aggregated turnover in Switzerland of at least CHF
500 million (approximately EUR 515 million or USD 556
million); and
m  at least two of the undertakings concerned had, in the
last business year prior to the transaction, an individual
turnover in Switzerland of at least CHF 100 million
(approximately EUR 103 million or USD 111 million).
Furthermore, a transaction must be notified, independent
of the turnovers, if the ComCo has previously established in
a binding and final decision under the CartA that one of the
undertakings concerned has a dominant position in a market
in Switzerland, and where the transaction concerns this
market, an adjacent market or a market either upstream or
downstream. There is no official registry for dominant compa-
nies. In adecision from 2014, the Swiss Federal Administrative
Court restricted the interpretation of the notions of down-
stream markets and adjacent markets. The scope of appli-
cation of this notification threshold has, accordingly, been
limited; however, it remains in force.
In a merger, the turnover of the merging undertakings (Art.
3 (1) (a) MCO), and in an acquisition of control, the turnover
of the controlling and controlled undertakings (Art. 3 (1) (b)
MCO) must be considered. If only a part of an undertaking is
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the subject of the concentration, itis that part that constitutes
the undertakings concerned and is relevant for the calculation
of the turnover (Art. 3 (2) MCO). The turnover is calculated
on a consolidated basis, taking into consideration the turnover
of the entire group of the undertakings concerned, excluding
“internal” turnover (Art. 5 (2) MCO). According to Art. 5 (1)
MCO, a group consists of the subsidiaries, the parent compa-
nies, the sister companies and joint venture companies. The
turnover of a joint venture that is jointly controlled by one
of the undertakings concerned is apportioned among those
undertakings in equal parts (Art. 5 (3) MCO).

Specific rules for the calculation of the turnover of banks
and insurance companies apply. Foreign currencies are to be
converted in accordance with generally accepted accounting
principles, such as, e.g., on the basis of the Swiss National
Bank’s published average exchange rates.

The geographic allocation of the turnover is generally based
on the customer’s location, i.e., the place where the character-
istic action under the contract is to be performed. Different
rules may apply to services.

2.5 Does merger control apply in the absence of a

substantive overlap?

The obligation to notify a transaction does not depend on the
existence of any kind of substantive overlap. Insofar as the
thresholds under question 2.4 above are fulfilled, a transac-
tion must be notified (cf. the exception which is discussed in
question 2.7 below).

2.6 In what circumstances is it likely that transactions

between parties outside your jurisdiction (“foreign-to-

foreign” transactions) would be caught by your merger
control legislation?

Any transaction that fulfils the turnover thresholds under
question 2.4 above is caught by Swiss merger control legisla-
tion and must be notified (cf. the exception, which is discussed
in question 2.7) below. In the past, the ComCo hasissued fines
in cases of “foreign-to-foreign” transactions that were not
notified, even though they fulfilled the turnover thresholds
(Arts 9 and 51 CartA).

2.7 Please describe any mechanisms whereby the

operation of the jurisdictional thresholds may be
overridden by other provisions.

Art. 2 (2) CartA indicates that the CartA is only applicable
to transactions that have an effect in Switzerland. This has
been interpreted in a very restrictive manner by the Federal
Supreme Court. According to the Federal Supreme Court’s
practice, an effect in Switzerland is given whenever the turn-
over thresholds (cf. question 2.4 above) are met.

However, a notice published by the Swiss competition
authority indicates that an exception may be made in the case
of the acquisition or creation of a joint venture company that
neither has any turnover in Switzerland, nor any current or
future business activities in Switzerland. The Swiss compe-
tition authority takes the view that such transactions do not
have any effect in Switzerland, even if the controlling under-
takings fulfil the turnover thresholds. Therefore, such trans-
actions generally do not need to be notified in Switzerland.
Each case under this exception should, however, be care-
fully evaluated. In particular, since the Swiss competition

Merger Control 2025

Schellenberg Wittmer Lid.

authority has recently noted that the notification exception
should be interpreted narrowly and only applies if the activity
of the JV clearly has no relation to competition in Switzerland.
The circumstances of the individual case are decisive, and in
case of doubt whether a merger transaction is notifiable in
Switzerland, a notification obligation is to be assumed.

2.8 Where a merger takes place in stages, what
principles are applied in order to identify whether

the various stages constitute a single transaction or a
series of transactions?

The Swiss competition authority will take into consideration
whether several transactions should be considered one single
economic transaction. The authority generally assesses this
on the basis of the legal interdependence of the transactions,
and will also take into consideration facts such as a single
purchase price, single contractual document and concurrence
of the timing.

For the purposes of calculating the turnover, Art. 4 (3) MCO
indicates that if two or more transactions take place between
the same undertakings within a period of two years, resulting
in the acquisition of control over parts of these undertak-
ings, these transactions shall be treated as a single transaction.
Furthermore, the Swiss competition authority’s notice confirms
that transactions carried out in several steps may be considered
a single economic transaction if there is joint control during a
start-up period, which is transformed into sole control based on a
legally binding agreement. Such transactions may be notified as
a single transaction, resulting in the sole control of the ultimate
parent company if the start-up period does not exceed one year.

3 Notification and its Impact on the
Transaction Timetable

3.1 Where the jurisdictional thresholds are met, is

notification compulsory and is there a deadline for
notification?

Subject to the exception under question 2.7 above, any trans-
action that meets the jurisdictional thresholdsindicated in the
answer to question 2.4 must be notified.

There is no deadline for the notification; however, the trans-
action may not be closed prior to the clearance by the ComCo.
While not defined in the CartA, the ComCo generally requests
that Swiss merger notifications are coordinated with the EU
notification if a transaction is also notified in parallel to the
EU Commission.

3.2 Please describe any exceptions where, even

though the jurisdictional thresholds are met, clearance
is not required.

With the exception of the situation described in the answer to
question 2.7, clearance is required if the jurisdictional thresh-
olds are met.

3.3 Is the merger authority able to investigate
transactions where the jurisdictional thresholds are not

met? When is this more likely to occur and what are
the implications for the transaction?

The Swiss competition authority may not, in general, investigate
merger transactions where the jurisdictional thresholds as indi-
catedin question 2.4 above arenotmet. However, there maybe one
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Switzerland

exception in the case of so-called structural abuse. It is possible
that this concept, which is inspired by the Court of Justice of the
European Union (CJEU) judgment relating to Europemballage
Corporation and Continental Can Company vs. Commission (CJEU,
Case 6-72, judgment of 21 February 1973), could be used by the
Swiss competition authority to investigate certain merger trans-
actions where it believes that a dominant company is attempting
to strengthen its market position — regardless of the means and
procedures used — in such a way that the degree of dominance
achieved substantially impedes competition. However, to date,
this remains a theoretical possibility and we are not aware of
merger control cases where the concept of structural abuse has
been used to initiate a merger control investigation.

3.4 Where a merger technically requires notification

and clearance, what are the risks of not filing? Are
there any formal sanctions?

Any undertaking that is obliged to notify the transac-
tion (i.e., the merging undertakings or the undertakings
acquiring control) may be fined with an amount of up to CHF
1 million (approximately EUR 1.03 million or USD 1.1 million)
if it completes a transaction that should have been, but was
not, notified. The ComCo has, in the past, issued such fines.
In addition, members of the management may personally
be fined up to CHF 20,000 (approximately EUR 20,600 or
USD 22,300). Such fines have not been issued to date.

On the procedural side, the Swiss competition authority can
directly initiate a merger control procedureif a transaction has
been completed without any notification.

Inone casein 2012, the ComCo imposed a fine of CHF 35,000
(approximately EUR 36,000 or USD 39,000) for the failure to
notify a concentration. The highest fine published to date was
imposed in 1998 and amounted to CHF 68,400 (approximately
EUR 70,400 or USD 76,000).

The risk of sanctions rests with the undertakings that are
obliged to notify the transaction. In the case of a merger, this
would be the merging undertakings jointly, and in the case
of an acquisition of control, this would be the undertaking or
undertakings acquiring control.

3.5 Is it possible to carve out local completion of a

merger to avoid delaying global completion?

At the request of the undertaking(s) concerned, the ComCo
may grant an exemption from the prohibition from completing
the transaction prior to its clearance (cf. question 3.8 below).
This has previously been accepted, particularly in the case of
the reorganisation of a failing company, as well as in pending
public takeover bids. However, there is no general exception
for public bids (cf. question 3.14 below).

Except for these situations, there are no provisions in the
CartA that permit a local hold-separate agreement to close a
foreign-to-foreign transaction prior to the ComCo’s decision.
While there is no formal guidance in this regard, it is possible
that the ComCo may be approached on a case-by-case basis
in order to discuss such a possibility. However, there are no
published precedents in this regard.

3.6 At what stage in the transaction timetable can the

notification be filed?

The transaction can be notified based on the final transac-
tion agreement, as well as prior to the conclusion of the final
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agreement (such as after the signing of a memorandum of
understanding or a letter of intent) if the parties can demon-
strate a good-faith intention to enter into a binding agreement
and to complete the transaction.

With regard to public bid offers, it may be possible to notify
a transaction already based on the intention to make such an
offer, subject to the conditions above.

3.7 What is the timeframe for scrutiny of the merger
by the merger authority? What are the main stages

in the regulatory process? Can the timeframe be
suspended by the authority?

The overall review time for the competition authority is
limited to five months. Following the notification, the ComCo
has one calendar month (Phase I) in order to decide whether
the transaction raises any competition concerns and whether
an investigation procedure should be initiated. The subse-
quent in-depth investigation procedure (Phase II) must be
completed within four months.

The ComCo will not publish the fact that a transaction has
been notified. However, an official publication will be made in
cases where the ComCo decides to initiate an in-depth investi-
gation (Phase II). All final decisions of the ComCo authorising
or prohibiting a transaction are generally published (cf. question
3.15 below).

Pre-notification procedure: The CartA does not provide for
a statutory pre-notification procedure. However, approaching
the Secretariat prior to a notification in order to discuss the
scope of information to be provided is a common and accepted
practice. Generally, the Secretariat is willing to indicate
whether a draft notification would be considered complete
during the pre-notification procedure.

Phase I: Phase I starts on the day following the receipt of
the complete notification by the competition authority. The
Secretariat has 10 calendar days in which to confirm the
receipt and completeness of the notification (Art. 14 MCO). If
the Secretariat considers the notification incomplete, it will
request the necessary information, and the one-month period
will only start upon receipt of the completed notification. The
competition authority can issue either a clearance notice or a
notice about the initiation of an in-depth investigation within
the deadline for the Phase I procedure. If no such notice is
given within the timeframe, the transaction will be deemed
cleared and may be implemented without reservation.

Phase II: The ComCo has four months in which to conduct
and complete an in-depth investigation. The CartA does not
provide any specific rules regarding the procedure of the
investigation. In practice, the ComCo will decide on the basis
of a proposal by the Secretariat. The parties can comment on
the Secretariat’s proposal before it is provided to the ComCo.
In addition, the ComCo also has the possibility to conduct
hearings and to instruct the Secretariat to conduct additional
investigations.

Suspension: The timeframe of Phase II may only be
suspended by the authority if the assessment is hindered due
to circumstances for which the undertakings concerned are
responsible (Art. 33 (3) CartA). Otherwise, the ComCo may
not decide on an extension on its own. Furthermore, the time-
frame may be amended if there are any material changesin the
actual circumstances that have been described in the notifi-
cation. If such changes are significant for the assessment, the
Secretariat or the ComCo may decide in Phase I or Phase II that
the timeframes shall only start after the information on the
material changes has been received (Art. 21 MCO).
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3.8 Is there any prohibition on completing the
transaction before clearance is received or any
compulsory waiting period has ended? What are the
risks of completing before clearance is received?
Have penalties been imposed in practice?

The CartA provides for a standstill obligation. If a transac-
tion must be notified, this has the effect of the undertakings
concerned being prohibited from closing and implementing
the transaction during Phase I as well as Phase I, if applicable.
The undertakings concerned can request the ComCo to waive
this standstill period. Such exemptions are possible for impor-
tant reasons, such as the reorganisation of failing compa-
nies or pending public takeover bids (cf. question 3.5 above).
Furthermore, once the ComcCo initiates the Phase Il investiga-
tion, it must render a decision on whether the transaction may
be carried out provisionally.

If the undertakings concerned carry out a transac-
tion without clearance, the ComCo will initiate the merger
proceedings ex officio (Art. 35 CartA). The ComCo may
order (amongst other measures) divestments if the ComCo
ultimately prohibits the transaction (Art. 37 (4) CartA).
Additionally, as indicated in question 3.4 above, the ComCo
may fine companies that complete a transaction before clear-
ance with an amount of up to CHF 1 million (approximately
EUR 1.03 million or USD 1.1 million). In case of repeated
infringements against the standstill obligation, the fine can
be increased to up to 10% of the total turnover in Switzerland
achieved by all the undertakings concerned. Of the sanc-
tions issued to date, the highest fine amounted to CHF 68,400
(approximately EUR 70,400 or USD 76,000).

3.9 s a transaction which is completed before
clearance is received deemed to be invalid? If so,

what are the practical consequences? Can validity be
restored by a subsequent clearance decision?

From a civil law perspective, the validity of a transaction
completed before clearance is suspended until the deadline for
Phase I and, if applicable, Phase II has expired (Art. 34 CartA).
Civil law validity is only given if the transaction has been
cleared by the Swiss competition authority.

3.10 Where notification is required, is there a

prescribed format?

The necessary information for a notification is described
in Art. 11 MCO. Additionally, based on Art. 13 MCO, the
ComcCo hasissued a standard notification form together with
explanatory notes. This form was updated on 21 October 2014
and can be downloaded in the official Swiss languages of
French, German and Italian at the ComCo’s website: https://
www.weko.admin.ch/weko/en/home.html. The notification
must be made in one of the official Swiss languages; however,
the annexes may also be submitted in English. In cases of
parallel notifications in Switzerland and the EU, it is general
practice to submit the European Form CO as an annex to the
Swiss notification.

Even after confirmation that the notification is complete,
the Secretariat may request additional information from the
undertakings concerned, associated undertakings, the sellers
and affected third parties (Art. 15 MCO). Such requests do not
stop the clock.

Pre-notification discussions are not mandatory; however,
they constitute a common and accepted practice (cf. question
3.7 above).
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3.11 Is there a short form or accelerated procedure

for any types of mergers? Are there any informal ways
in which the clearance timetable can be speeded up?

There is no short form or simplified procedure for certain types
of mergers. However, the undertakings concerned may, at
any time prior to the notification of the transaction, discuss
with the Secretariat the scope of the information that must
be provided (Art. 12 MCO). In particular, the Secretariat may
exempt the parties from providing certain information that is
notrequired for its assessment.

Such simplified notifications can, in particular, be used in
foreign-to-foreign transactions and in transactions that are
notified in parallel to the EU Commission. Furthermore, the
Secretariat has indicated in an explanatory notice that certain
detailed information about markets, in which only one under-
taking has a market share on its own of more than 30% in
Switzerland, does not have to be provided, unless another
undertaking concerned (i) is active on a closely linked market
that is upstream, downstream or neighbouring to the other
market in which one undertaking has a market share of 30%,
(ii) is planning a market entry into the market in which one
undertaking has a market share of 30% or has been pursuing
such plans for the last two years, (iii) has intellectual property
rights on the market in which one undertaking has a market
share of 30%, or (iv) is active on the same product market but
not on the same geographic market.

In clearly urgent cases, the authority may be approached
to informally discuss an acceleration of the process. In rare
cases, clearance decisions have been issued in fewer than 10
days. However, there is no obligation for the authority to do so.

3.12 Who is responsible for making the notification?

The notification must be filed to the ComCo (i) in the case of
a merger, jointly by the merging entities, and (ii) in the case
of an acquisition of control, by the undertaking(s) acquiring
control. If the notification is made jointly, the undertakings
concerned must designate at least one joint representative.
Furthermore, they must designate an address in Switzerland
for the service of documents.

In the case of an acquisition of control, the transaction mustbe
notified either by the directly controlling company and/or by any
other indirectly participating company who will gain control
over the target company via the directly controlling company.

3.13 Are there any fees in relation to merger control?

There are no filing fees as such. However, the ComCo will
charge alump-sum fee of CHF 5,000 (approximately EUR 5,150
or USD 5,570) for its Phase I investigation. For the Phase
II investigation, the fee is based on hourly charges of CHF
100-400 (approximately EUR 103—412 or USD 111-445).

In general, the fees must be paid within 30 days after
receiving the ComCo’s invoice. The invoice is normally sent
within days after the authority issues its decision. There is no
established practice regarding exceptions from paying the fee.

3.14 What impact, if any, do rules governing a public

offer for a listed business have on the merger control
clearance process in such cases?

The problem of coordination exists (only) in those cases in
which a public offer must fulfil the rules according to the
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Federal Act on Stock Exchanges and Securities Trading (Stock

Exchange Act, SESTA), as well as the CartA. Generally, in

these cases, the following possibilities of coordination can be

distinguished:

m  Notification prior to publication of the public offer: A trans-
action may be notified prior to the publication of the public
offer if the parties can demonstrate a good faith intention
to complete the transaction. In particular, this is possible
if the offeror submits the announcement to the takeover
board according to Art. 7 et seq. of the Ordinance of the
Takeover Board on Public Takeover Offers, and makes his
offer binding.

u Public offer with a resolutive condition: In this case, the
notification of a public offer is agreed under the resolu-
tive condition that, if the ComCo does not clear the trans-
action, the public offer is annulled. However, this possi-
bility of coordination requires a request to the ComcCo to
implement the merger/transaction provisionally, due to
the fact that there is a public offering. Such a provisional
implementation may not be granted in all cases.

B Public offer with a suspensive condition: If a public offer
is made under a suspensive condition, it may only come
into effect in cases where the ComCo does not prohibit
the transaction.

In most cases, informal contact with the Secretariat may
prove to be helpful. Prior to the official notification of a trans-
action, the parties concerned may contact the Secretariat by
way of a pre-notification and discuss the best way of coordi-
nating both procedures. However, such a pre-notification is
not legally binding (cf. question 3.7 above).

3.15 Are notifications published?

The ComCo publishes neither the notification nor the fact
that a notification has been made. However, the ComCo does
publish its decision to open a Phase Il investigation. Moreover,
the ComCo’s final decisions (clearance, clearance subject to
conditions or obligations and prohibition) are also published.
In transactions of public interest, the ComCo may issue
a press release or hold a press conference to inform on the
opening of a Phase Il investigation or to explain its decision.

4 Substantive Assessment of the Merger
and Outcome of the Process

4.1 What is the substantive test against which a

merger will be assessed?

The substantive merger test under Swiss law is more limited

thanin other jurisdictions, e.g., in the EU. The review is based

on a dominance test, which is extended by an additional test

on the remaining amount of competition. On the basis of

Art. 10 (2) CartA, the ComCo may prohibit a transaction if:

m  the transaction creates or strengthens a dominant posi-
tion, which could eliminate effective competition; and

m  the transaction does not strengthen competition in
another market, which outweighs the negative effects of
the dominant position.

The Federal Supreme Court has held that the mere creation or
strengthening of a dominant position is not sufficient for a prohibi-
tion of the transaction and has confirmed that the “elimination of
competition” requirement must be satisfied as a separate element.

The assessment by the ComCo must be made on the basis of
the market dynamics and the specific economic situation of
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the transaction. The ComCo may not consider public policy
issues. To date, the ComCo has not issued any guidelines
about its approach to substantive assessment.

Should a concentration be prohibited by the ComCo, the
undertakings concerned may request a special authorisa-
tion based on public interest reasons from the Federal Council
(Art. 36 CartA). Such an authorisation has never been granted
to date (cf. question 5.10 below).

4.2 To what extent are efficiency considerations

taken into account?

Based on the applicable legal test, the ComCo may only
take efficiency considerations into account if they are suit-
able in order to prevent the elimination of competition, and
only if they occur in a market other than the one affected by
the merger. Art. 10 (2) CartA provides that, under the Swiss
substantive test, efficiencies in one market may outweigh the
detrimental effect of a merger in another market.

4.3 Are non-competition issues taken into account in

assessing the merger?

By law, the ComCo does not consider non-competition issues
when assessing mergers (cf. question 4.1); however, in some
pastcases, a certain influence of non-competition issues could
be noticed. An authorisation based on compelling public
interests may only be granted by the Federal Council (¢f. ques-
tion 5.10 below).

If a concentration of banks is deemed necessary by FINMA
for reasons related to creditor protection (in the case of a
failing bank), the interests of creditors may be given priority.
In these cases, FINMA shall take the place of the ComCo, which
it shall invite to submit an opinion (¢f. Art. 10 (3) CartA).

4.4 What is the scope for the involvement of third

parties (or complainants) in the regulatory scrutiny
process?

Third parties do not have any party rights in merger control
procedures (Art. 43 (4) CartA). They may, however, provide
their opinion in Phase II procedures, and may also be requested
to provide their views in Phase I procedures. Once the ComCo
has initiated an in-depth Phase II investigation, this will be
published in the Official Gazette, and third parties may submit
their views. However, in Phase I procedures, there is no statu-
tory right to provide such observations. The Federal Supreme
Courthas confirmed that third parties have no procedural rights
in such investigations. In addition, third parties have no legal
standing to appeal the merger control decisions of the ComCo.

4.5 What information gathering powers (and

sanctions) does the merger authority enjoy in relation
to the scrutiny of a merger?

The undertakings concerned, as well as affected third parties,
are obliged to provide the Secretariat and the ComCo with
all the necessary information for their investigation, as well
as to produce the respective documents (Art. 40 CartA). The
Secretariat may request information and documents, such as
information on past or projected sales or turnover figures, on
the market development and on the undertakings’ position in
an international context. Such information must be provided
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even if the notification is confirmed to be complete (Art. 15
MCO). According to Art. 15 (2) MCO, the right to request infor-
mation also extends to third parties to a merger transac-
tion. In the absence of international agreements, the respec-
tive obligation is not enforceable outside of Switzerland. In
cases of parallel notifications in Switzerland and with the EU
Commission, it should be noted that the agreement between
the EU and Switzerland concerning cooperation on the appli-
cation of their competition laws (which entered into force on 1
December 2014) also permits the authorities to exchange infor-
mation in parallel merger control procedures (cf. question 6.1).

An undertaking that fails to fulfil its obligation to provide
information or produce documents may be fined up to CHF
100,000 (approximately EUR 103,000 or USD 111,300). In
addition, natural persons may personally be fined up to CHF
20,000 (approximately EUR 20,600 or USD 22,300). Such
fines have not been issued to date.

4.6 During the regulatory process, what provision

is there for the protection of commercially sensitive
information?

The Secretariat and the ComCo are obliged by law not to
disclose any business secrets (Art. 25 CartA). However, the
undertakings concerned are requested to indicate in their
notification, as well as other submissions, which information
is deemed a business secret. The ComCo has issued a notice
regarding business secrets, which is available in French,
German and Italian at the ComCo’s website: https://www.
weko.admin.ch/weko/en/home.html. According to this notice,
the competition authority will apply, by analogy, the criminal
law standard with regard to business secrets. Therefore, in
order to qualify as a business secret, a fact must not be obvious,
the parties must have demonstrated their subjective will to
keep the fact confidential, and there must be an objective
interest in keeping the fact confidential (the fact must have an
economic value and must relate to one single entity).
Generally, the Secretariat prefers that parties simultane-
ously provide a non-confidential version of any notifications
or submissions along with the formal confidential notifica-
tions or submissions. Furthermore, prior to the publication of
the final decision, the Secretariat will provide the undertak-
ings concerned with a draft of the publication, so that they may
comment on whether the text includes any business secrets.

5 The End of the Process: Remedies,
Appeals and Enforcement

5.1 How does the regulatory process end?

In Phase I, the regulatory process may end either by: (i) a clear-
ance decision; (ii) a clearance decision subject to conditions
or obligations; (iii) the opening of an in-depth investigation
(Phase II); or (iv) the transaction will be automatically cleared
if the authority does not make any decision within the Phase I
timeframe.

If the ComCo decides to initiate an in-depth investigation
(Phase II), the ComCo can issue a final decision: (i) clearing the
transaction unconditionally; (ii) permitting the transaction
subject to certain conditions or obligations; or (iii) prohibiting
the transaction. In the case of a withdrawal of the notification,
the regulatory process will end with such withdrawal.
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5.2 Where competition problems are identified, is it

possible to negotiate “remedies” which are acceptable
to the parties?

The ComCo can accept behavioural remedies as well as struc-
tural remedies. Such remedies may be agreed as conditions,
which must be fulfilled prior to the closing of the transaction,
or as obligations for future behaviour following the closing of
the transaction. The remedies are part of the binding decision
of the ComCo. According to the Federal Supreme Court, itis for
the ComCo to decide on the necessary remedies. In practice,
the parties can propose remedies.

5.3 Are there any (formal or informal) policies on

the types of remedies which the authority will accept,
including in relation to vertical mergers?

No such formal or informal policies have been published.

5.4 To what extent have remedies been imposed in
foreign-to-foreign mergers? Are national carve-outs
possible and have these been applied in previous
deals?

To date, the ComCo has imposed remedies in some foreign-
to-foreign mergers with parallel proceedings with the EU
Commission. In some of these cases, the ComCo requested
that the remedies of the EU Commission be extended to
Switzerland.

5.5 At what stage in the process can the negotiation

of remedies be commenced? Please describe any
relevant procedural steps and deadlines.

The CartA does notinclude any rules on the timing of the nego-
tiation of remedies. Remedies may be negotiated in Phase, as
well asin Phase II procedures. In order to allow sufficient time
for discussing the remedies, as well as possible market-testing
by the competition authorities, negotiations should be initi-
ated as early as possible.

5.6 If a divestment remedy is required, does the

merger authority have a standard approach to the
terms and conditions to be applied to the divestment?

There is no standard approach with regard to the terms and
conditions for divestment remedies.

5.7 Can the parties complete the merger before the

remedies have been complied with?

The parties may complete the transaction only if the reme-
dies are not designed as a condition precedent for the closing.
According to the practice of the Swiss competition authorities,
structural remedies may either be a condition for the closing,
or may be designed as an obligation following the closing of the
transaction.

5.8 How are any negotiated remedies enforced?

The remedies will become part of the binding clearance deci-
sion of the ComCo. Any failure to comply with such decision
and remedies can trigger sanctions.
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If an undertaking concerned fails to comply with a remedy
attached to the authorisation decision, it may be sanctioned
with a fine of up to CHF 1 million (approximately EUR 1.03
million or USD 1.1 million; Art. 51 (1) CartA). In the case of
repeated failure to comply with the remedy, the undertaking
concerned may be sanctioned with a fine of up to 10% of its
total Swiss turnover (Art. 51 (2) CartA). Individuals may be
sanctioned with a fine of up to CHF 20,000 (approximately
EUR 20,600 or USD 22,300; Art. 55 CartA).

The risk of sanctions rests with the undertakings that are
obliged to notify the transaction. In the case of a merger, this
would be the merging undertakings jointly, and in the case
of an acquisition of control, this would be the undertaking or
undertakings acquiring control.

5.9 Will a clearance decision cover ancillary

restrictions?

The assessment by the ComCo will also include the assessment
of ancillary restraints, which are necessary for, and linked to,
the transaction, provided that the undertakings concerned
apply for an assessment. This concerns, e.g., non-compete
obligations, licence agreements and interim purchase-and-
supply obligations. Other restrictions will not be assessed
within the merger control procedure; however, they may be
submitted individually to the competition authorities for
informal (Art. 23 (2) CartA) or formal review (Art. 49a (3) (a)
CartA). The ComCo has not issued any guidelines about its
approach to ancillary restraints.

5.10 Can a decision on merger clearance be

appealed?

The decisions of the ComCo may be appealed by the under-
takings concerned with the Federal Administrative Court.
Judgments of the Federal Administrative Court can be
appealed to the Federal Supreme Court. While the appeal
to the Federal Administrative Court is a full appeal on the
merits, the appeal to the Federal Supreme Court is, in prin-
ciple, limited to a judicial review. Furthermore, the under-
takings concerned can apply for an exceptional authorisation
by the Federal Council within 30 days following the ComCo’s
prohibition decision. Exceptional authorisation can only be
provided for significant public interest reasons. The period
for appeal to the Federal Administrative Court will, in this
case, only begin after the notification of the Federal Council’s
decision (Art. 36 (1) CartA). An exceptional authorisation
may also be requested following the decision by the Federal
Administrative Court or the Federal Supreme Court, and once
the respective decision has become non-appealable (Art. 36 (2)
CartA). The Federal Council must decide within a non-binding
timeframe of four months.

5.11 What is the time limit for any appeal?

An appeal must be submitted to the Federal Administrative
Court (or against a judgment of the Federal Administrative
Court to the Federal Supreme Court) within 30 days after noti-
fication of the decision (¢f. question 5.10).
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5.12 Is there a time limit for enforcement of merger
control legislation?

With regard to sanctions against individuals, the law foresees a
limitation period of two years (Art. 56 (2) CartA). The CartA does
not, however, provide for any rules on the time limit for enforce-
ment of administrative procedures against the undertakings
concerned. Furthermore, there is no decision practice by the
authority or the courts. Legal scholars generally argue that the
time limit for administrative sanctions is five years, i.e., if within
five years following an infringement there has been no initiation
of a procedure, the sanction could no longer be applied.

6 Miscellaneous

6.1 To what extent does the merger authority in your

jurisdiction liaise with those in other jurisdictions?

Currently, there are two bilateral agreements in place
regardinginformation exchange with competition authorities
from other jurisdictions: (i) the bilateral agreement between
Switzerland and the EU on air transport, which allows for
investigations in cooperation with the EU Commission in this
sector; and (ii) the agreement between Switzerland and the
EU concerning cooperation on the application of their compe-
tition laws. Based on the latter agreement, which entered
into force on 1 December 2014, the Swiss and EU competi-
tion authorities are entitled to exchange specific case-related
information, even without the consent of the undertakings
concerned or affected third parties that provided the infor-
mation, in cases where the respective information is already
in the possession of the requested competition authority
and the authorities are investigating the same transaction.
However, the authorities are not obliged to transmit any
information. The Swiss Confederation is currently finalising
a similar agreement with Germany.

With other jurisdictions, the Swiss authority could possibly
request the parties to issue a waiver letter, in order to permit
the exchange of information with a foreign authority.

6.2 What is the recent enforcement record of the

merger control regime in your jurisdiction?

According to the statistics published annually by the Swiss
competition authority, the ComCo received 33 merger control
notifications in the year 2023, 32 of which were approved
without reservation in the preliminary investigation (PhaseI).
Two merger control notifications went into the Phase Il inves-
tigation and one transaction, Post/Quickmail, was prohibited
in January 2024.

6.3 Are there any proposals for reform of the merger

control regime in your jurisdiction?

In February 2012, the Federal Council proposed a reform of
the CartA, including changes to the merger control regime.
However, these proposed reforms were rejected by the Swiss
Parliament during its autumn 2014 session. After this failed
revision, the Swiss Federal Administration intends to intro-
duce the uncontested changes of the failed revision, in
particular, the introduction of the significant impediment to
effective competition (SIEC) test as a new substantive merger
control test. The contents of a new revision proposal are
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currently under discussion and the changes related to merger
control have been approved by the first chamber of the Swiss
Parliament. The second chamber of the Swiss Parliament will
likely deliberate on the reform in 2025.

6.4 Please identify the date as at which your answers

are up to date.

These answers are up to date as at 19 August 2024.

7 Is Merger Control Fit for Digital
Services & Products?

7.1 In your view, are the current merger control tools

suitable for dealing with digital mergers?

The suitability of the current CartA to address digital mergers
is subject to debate by legal scholars and competition law prac-
titioners. However, there are currently no concrete proposals
on revisions to the CartA to address digital mergers.
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7.2 Have there been any changes to law, process or

guidance in relation to digital mergers (or are any such
changes being proposed or considered)?

To date, there have been no changes to law, process or guid-
ance in relation to digital mergers. The most recent discus-
sions regarding a possible amendment of the merger control
rules focus mainly on the applicable substantive test, i.e., the
switch to the SIEC test, as applied in the EU (cf. also question
6.3 above).

7.3 In your view, have any cases highlighted the

difficulties of dealing with digital mergers? How has
the merger authority dealt with such difficulties?

To date, there have been no cases similar to Facebook/
WhatsApp, highlighting the difficulties of dealing with digital
mergers. The lack of such cases is likely to be attributable
to the current turnover thresholds in Switzerland and the
absence of specific criteria such as transaction value thresh-
olds as introduced in Austria and Germany.
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